STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BETHANY WEEKS, as Persona
Representative of the Estate of
DAVI D WEEKS, a m nor, deceased,

Petiti oner,

VS. Case No. 04-3173N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,

Respondent,
and

ORLANDO REG ONAL HEALTHCARE
SYSTEM INC., d/b/a SOUTH

SEM NOLE HOSPI TAL; CHRI STOPHER
QUI NSEY, M D.; DAVID GCSS,

MD.; JOHN V. PARKER, M D.; and
ADVANCED WOVEN' S HEALTH
SPECI ALI STS,

| nt ervenors.

N N N N N N N N N N N N N N N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by Admi nistrative Law Judge WIlliamJ. Kendrick, held
a hearing in the above-styled case on August 29, 2005, by video

tel econference, with sites in Tall ahassee and Ol ando, Fl ori da.
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& Shipley, P.A
2139 Pal m Beach Lakes Boul evard
West Pal m Beach, Florida 33401

For Respondent: Wendell B. Hayes, Esquire
Broad & Cassel
390 North Orange Avenue, Suite 1100

Ol ando, Florida 32801

For Intervenor Ol ando Regi onal Healthcare System Inc.,
d/ b/a South Sem nol e Hospital:

Henry W Jewett, |1, Esquire

Ri ssman, Wi sberg, Barrett, Hurt,
Donahue & McLain, P.A

201 East Pine Street, 15th Fl oor

Ol ando, Florida 32801

For Intervenors Christopher Quinsey, MD., and Advanced
Wnen's Health Specialists:

Ruth C. Gsborne, Esquire
McEwan, Martinez & Dukes, P.A.
Post O fice Box 753

Ol ando, Florida 32802-0753

For Intervenors David Goss, MD., John V. Parker, MD., and
Advanced Wonen's Heal th Specialists:

James J. Evangelista, Esquire

Fow er, Wiite, Boggs & Banker

501 East Kennedy Boul evard, Suite 1600
Tanpa, Florida 33601-1438

STATEMENT OF THE | SSUES

1. Wiether David Weks, a deceased mnor, qualifies for
coverage under the Florida Birth-Rel ated Neurol ogical Injury

Conpensation Plan (Pl an).



2. |If so, the anbunt and manner of paynment of the parental
award, the anount owi ng for attorney's fees and costs incurred
in pursuing the claim and the anbunt owi ng for past expenses.

3. Wiether the hospital and the participating physician
gave the patient notice, as contenplated by Section 766. 316,
Florida Statutes, or whether the failure to give notice was
excused because the patient had an "energency nedi cal
condition,"” as defined by Section 395.002(9)(b), Florida
Statutes, or the giving of notice was not practicable.

PRELI M NARY STATEMENT

On Septenber 3, 2004, Bethany Weks, as Personal
Representative of the Estate of David Weks, a deceased m nor
filed a petition (clainm, with the D vision of Adm nistrative
Heari ngs (DOAH) for conpensation under the Plan, and for a
determ nation of whether the healthcare providers conplied wth
the notice provisions of the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Sept enber 8, 2004, and on Cctober 13, 2004, NI CA responded to
the claimand gave notice that it was of the view that the claim
was conpensabl e, and requested that a hearing be scheduled "to
determ ne the conpensability of the instant claim notice, and
all other matters . . . deenfed] necessary."” Such a hearing was

ultimately held on August 29, 2005. 1In the interim Ol ando



Regi onal Heal thcare System Inc., d/b/a South Senm nol e Hospital;
Chri stopher Quinsey, MD.; David Goss, MD.; John V. Parker

M D.; and Advanced Wnen's Health Specialists, were granted

| eave to intervene.

At hearing, Petitioner presented the testinony of
Bet hany Weeks and Diana Dietrick, and Petitioner's Exhibits 1-7
and Respondent's Exhibit 1 were received into evidence. The
physi ci ans and Advanced Wnen's Health Specialists presented the
testinony of Bonnie M adec! and Christopher Quinsey, MD., and
their exhibits (marked Doctors' Exhibits) 1-10 were received
into evidence. Ol ando Regional Heal thcare System Inc. (ORHS)
presented the testinony of Cheryl Ingram R N, and
Bernadette Charles, R N, and ORHS' Exhibits 1-8 were received
into evidence. ?

The transcript of the hearing was filed Cctober 3, 2005,
and the parties were accorded 10 days fromthat date to file
witten argunment or proposed orders. The parties elected to
file witten argunent or proposed orders, and they have been
dul y- consi der ed.

FI NDI NGS OF FACT

Findings related to conpensability

1. Bethany Weks and M chael Weks are the natural parents
of David Weks (David), a deceased m nor, and Bethany Weks is

t he Personal Representative of her deceased son's estate. David



was born a live infant at 11:00 p.m, Novenber 3, 2002, at South
Sem nol e Hospital, a hospital |ocated in Longwood, Florida, and,
followng the termnation of resuscitation efforts, was
pronounced dead at 11:30 p.m David's birth weight was 2,925
grans.

2. The physician providing obstetrical services at David's
birth was Christopher Quinsey, MD., who, at all tinmes materi al
hereto, was a "participating physician" in the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused by
oxygen deprivation . . . occurring in the course of |abor,
delivery, or resuscitation in the i medi ate postdelivery period
in a hospital, which renders the infant permanently and
substantially nmentally and physically inpaired.” § 766.302(2),
Fla. Stat. See also §§ 766.309(1) and 766.31(1), Fla. Stat.

4. Here, the proof is conpelling that David suffered an
injury to the brain caused by oxygen deprivation, secondary to
pl acental abruption, in the course of |abor, delivery, or
resuscitation in the i nmedi ate postdelivery period in the
hospital, that led inevitably to his death shortly after birth.

Consequently, the record denonstrated that David suffered a



"birth-rel ated neurol ogical injury" and, since obstetrica
services were provided by a "participating physician® at birth,
the claimis conpensable. 88 766.309(1) and 766.31(1), Fla.

St at .

Findings related to the award

5. \Were, as here, it has been resolved that a claimis
conpensabl e, the adm nistrative law judge is required to nmake a
determ nati on of how much conpensati on shoul d be awarded.

8§ 766.31(1), Fla. Stat. Pertinent to this case, Section
766.31(1), Florida Statutes, provides for an award of the
followi ng itens:

(a) Actual expenses for nedically necessary
and reasonabl e nedi cal and hospital,
habilitative and training, famly
residential or custodial care, professional
residential, and custodial care and service,
for nmedically necessary drugs, speci al

equi pnent, and facilities, and for rel ated
travel. However, such expenses shall not

i ncl ude:

1. Expenses for itenms or services that
the infant has received, or is entitled to
receive, under the laws of any state or the
Federal CGovernnent, except to the extent
such excl usion may be prohibited by federal
| aw.

2. Expenses for itens or services that
the infant has received, or is contractually
entitled to receive, fromany prepaid health
pl an, heal th mai nt enance organi zati on, or
other private insuring entity.

3. Expenses for which the infant has
recei ved rei nbursenment, or for which the
infant is entitled to receive rei nbursenent,
under the |l aws of any state or the Federal



Governnent, except to the extent such
excl usion may be prohibited by federal |aw.
4. Expenses for which the infant has
recei ved rei nbursement, or for which the
infant is contractually entitled to receive
rei nbursenent, pursuant to the provisions of
any health or sickness insurance policy or
ot her private insurance program

* * *

(b)1. Periodic paynents of an award to
the parents or |egal guardians of the infant
found to have sustained a birth-rel ated
neurol ogi cal injury, which award shall not
exceed $100,000. However, at the discretion
of the adm nistrative |aw judge, such award
may be made in a |unp sum

2. Death benefit for the infant in an
amount of $10, 000.

(c) Reasonabl e expenses incurred in
connection with the filing of a clai munder
ss. 766.301-766. 316, i ncludi ng reasonabl e
attorney's fees, which shall be subject to
t he approval and award of the adm nistrative
| aw judge. In determ ning an award for
attorney's fees, the adm nistrative | aw
judge shall consider the follow ng factors:
1. The time and | abor required, the novelty
and difficulty of the questions involved,
and the skill requisite to performthe |egal
services properly.

2. The fee customarily charged in the

|l ocality for simlar |egal services.

3. The tinme limtations inposed by the

cl ai mant or the circunstances.

4. The nature and | ength of the

prof essi onal relationship with the claimant.
5. The experience, reputation, and ability
of the lawer or |awers performng

servi ces.

6. The contingency or certainty of a fee.

6. In this case, Petitioner and NIl CA have agreed that,

shoul d Petitioner elect to accept benefits under the Pl an,



Bet hany Weeks and M chael Weks, as the parents of David, be
awar ded $100, 000.00, to be paid in lunp sum The parties have
further agreed that Petitioner Bethany Weks, as Personal
Representative of the Estate of David Weks, be awarded a death
benefit of $10,000.00, and an award of $4,115.00 for attorney's
fees ($1,575.00 for Petitioner's counsel David J. Wite, Jr.,
and $2,040.00 for Petitioner's co-counsel Patrick C. Massa) and
ot her expenses ($500.00) incurred in connection with the filing
of the claim Finally, the parties have agreed that no nonies
are owi ng for past expenses. Such agreenent is reasonable, and
i S approved.

The notice provisions of the Plan

7. Wiile the claimqualifies for coverage under the Pl an,
Petitioner would prefer to pursue her civil renedies, and has
averred, and requested a finding that, the hospital and the
partici pating physician who delivered obstetrical services at
David's birth (Dr. Qinsey), failed to conply with the notice

provi sions of the Plan. See Galen of Florida, Inc. v. Braniff,

696 So. 2d 308, 309 (Fla. 1997)("[A]ls a condition precedent to
i nvoking the Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan as a patient's exclusive renmedy, health care
provi ders nmust, when practicable, give their obstetrical
patients notice of their participation in the plan a reasonable

time prior to delivery."). Consequently, it is necessary to



resol ve whether the notice provisions of the Plan were
satisfied.?

8. At all tinmes material hereto, Section 766.316, Florida
Statutes, prescribed the notice requirenents of the Plan, as
fol | ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi ca
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and limtations under the
plan. The hospital or the participating
physi ci an may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient

acknow edgi ng recei pt of the notice form

rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
nmedi cal condition as defined in

s. 395.002(9)(b) or when notice is not
practicabl e.

9. Section 395.002(9)(b), Florida Statutes, defines
"enmergency nedical condition" to nean:
(b) Wth respect to a pregnant woman:
1. That there is inadequate tinme to effect

safe transfer to another hospital prior to
del i very;



2. That a transfer may pose a threat to the

health and safety of the patient or fetus;

or

3. That there is evidence of the onset and

persi stence of uterine contractions[? or

rupture of the menbranes.

10. The Plan does not define "practicable.” However,

"practicable” is a commonly understood word that, as defined by
Webster's dictionary, neans "capable of being done, effected, or

performed; feasible.” Wbster's New Twentieth Century

Dictionary, Second Edition (1979). See Seagrave v. State, 802

So. 2d 281, 286 (Fla. 2001)("Wen necessary, the plain and
ordi nary meaning of words [in a statute] can be ascertai ned by
reference to a dictionary.").

The N CA brochure

11. Responding to Section 766.316, Florida Statutes, N CA
devel oped a brochure, titled "Peace of Mnd for an Unexpected
Probl em (the NI CA brochure), which contained a clear and
conci se explanation of a patient's rights and limtations under
the Plan, and distributed the brochure to participating
physi ci ans and hospitals so they could furnish a copy of it to
their obstetrical patients. (Petitioner's Exhibit 7.)

Findings related to Ms. Weks' prenatal care and notice

12. Initially, Ms. Weks received prenatal care at the
Sem nol e County Health Departnment, where she was first seen on

June 18, 2002, and then transferred to Advanced Wonen's Heal th

10



Speci alists (AWHS) in Septenber 2002, at 29 3/7 weeks'
gestation. Notably, Ms. Weks had extensive workups at the
Sem nol e County Health Departnent, and she delivered a copy of
her mnedi cal records (which she received fromthe health
departnent on Septenber 13, 2002) to AWHS, nost |ikely at her
first visit, Monday, September 16, 2002.° According to
Ms. Weks' patient chart, AWHS received the foll ow ng docunents
fromthe health departnent: a flow sheet; progress notes;
hi story; physical; PAP; bl ood work/all |abs; Chlanydia,
gonorrhea, hepatitis results; RPR results; tri-screen results;
H V results; sonogramresult; one hour GIT results; and urine
culture results. (Doctors' Exhibit 10.)

13. Pertinent to the notice issue, the physicians (who
were nmenbers of the AWHS group practice) and AWHS present ed
evi dence (through the testinony of Bonnie M adec, the clinica
coordi nator for AVWHS) that when Ms. Weks presented to AWHS for
her initial visit, AWHS had a routine pursuant to which all new
patients, regardless of the stage of their pregnancy, and
regardl ess of whether they started their prenatal care with
anot her provider, were given a copy of the N CA brochure by the
nmedi cal assistant who interviewed them together with eight
ot her docunents. (Doctors' Exhibits 1-9.) Four of the
docunents were informational, and did not require a signature:

the NI CA brochure; a one-page list of safe nedications to use

11



during pregnancy; a one-page docunent titled "Wy Breastfeed?";
and a one- page docunent explaining the Healthy Start Program
The five docunents that required a signature were a Notice to
Qur Cbstetrics Patients (to acknow edge receipt of the N CA
brochure)® consent to H V Antibody Test form (to accept or
decline the test); a Triple Test Screening for Birth Defects
form(to accept a decline the test); a Cystic Fibrosis Carrier
Testing form (to accept or decline the test); and a Healthy
Start Prenatal Ri sk Screen form (to accept or decline
screening). Notably, Ms. Weks' chart does not include, as it
should if AWHS s routine was followed, a copy of a Notice to CQur
obstetric Patients formsigned by Ms. Weks, or a copy of any
of the other fornms patients were routinely requested to sign.
(Doctors' Exhibit 10; Transcript, pages 21-25.) Nevertheless,

t he physicians and AWHS contend there is no reason to concl ude
AVWHS s routine was not foll owed because each test was perforned,
and AVWHS woul d not have perfornmed the tests absent Ms. Weks'
witten consent.

14. In contrast to the proof offered regarding AVHS' s
routine, Ms. Weks testified that no such routine was foll owed
when she presented for her initial visit.” According to
Ms. Weks, no one discussed the Plan with her, she did not

receive a NICA brochure, did not sign a receipt for a brochure,

12



and did not sign any other docunment that woul d have been part of
t he routine.

15. Here, the evidence failed to support the concl usion
that, nore likely than not, AWHS s routine was followed. 1In so
concluding, it is noted that, Ms. Weks' chart contains no
docunent signed by Ms. Weks that woul d have been part of
AVWHS' s routine, and contrary to the contention of the physicians
and AVWHS, and contrary to the testinony they offered to support
such contention, the charting of HV Antibody test results and a
Triple Test Screening does not support the concl usion that
AVWHS' s routine was followed. Rather, it denonstrates that AWHS
nerely accepted the results the health departnent had obtai ned.
As for the Healthy Start Prenatal Ri sk Screen, Ms. Weks' chart
contains no evidence that AWHS presented her with that formto
sign. Rather, since the health departnent's prenatal record
reveals that Healthy Start Screening had been conpl eted, given
AVWHS' s acceptance of other departnent of health testing, and
given no further explanation, it is likely AWHS did not pursue
the matter. Consequently, as to these forns, the record offers
no conpelling proof that AWHS followed its routine. Rather, it
offers proof to the contrary.

16. As for the Cystic Fibrosis Carrier Test, the record
does reveal that test was done at AWHS, and Ms. Weks' chart

(Antepart um Record, page D, under Comments/Additional Labs)

13



contains an entry ("[C]ystic F[ibrosis]=accepted [,] drawn on

9/ 16/ 02") that supports the conclusion she consented to the test
at her initial visit. However, given the proof, or |ack

t hereof, these findings are not conpelling proof that

Ms. Weks' consent to the Cystic Fibrosis Carrier Test was part
of an invariable routine that was foll owed at a patient's
initial visit. Therefore, the proof fails to support the
conclusion that AWHS' s routine was followed on Ms. Weks
initial visit, or that Ms. Weks received a NI CA brochure or
signed a receipt for a NICA brochure on her initial visit.

Findings related to David's birth and notice

17. At or about 8:15 p.m, Novenber 3, 2002, Ms. Weks,
with an estimated delivery date of Novenber 27, 2002, and the
fetus at 36 5/7 weeks' gestation, presented to Labor and
Delivery Triage, at South Sem nole Hospital, in |abor (wth
evi dence of the onset and persistence of uterine contractions).
At the tinme, Ms. Weks' chief conplaint was noted as
"[contractions] nobst of today, becom ng nore unconfortable since
[6:00 p.m]." The notes of the triage nurse (Bernadette
Charles, R N) include the follow ng narrati ve:

Client received fromER in wheelchair with
above conplaints. Crying and conpl ai n of

| abor pains. Denies rupture of nenbranes or
bright red vag bleeding. dCdient's restless
and uncooperative. Encouraged to rel ax

bet ween contractions . . . . Elevated
B[l ood] P[ressure] noted. Cient conplained

14



of headaches, DTRs 3[+ very brisk], no

clonus, edema 2 to 3+ . . . [Plain scale [8-

9/ 10].
(Petitioner's Exhibit 1, pages 21 and 22; Petitioners Exhibit 6,
page 0533.)

18. Initial assessnent in triage noted uterine
contractions of noderate intensity, every 2 to 3 mnutes, with a
duration of 40 to 50 seconds. Blood pressure was el evated
(164/112), and vagi nal exam nation revealed the cervix at 2
centineters dilation, effacenent at 70 percent, and the fetus
bet ween station -1 and -2.

19. At 8:45 p.m, M. Charles spoke with Lesann Dwer, a
certified nurse mdw fe (CNM at AWHS, and at 8:55 p.m, she
spoke with Dr. Quinsey, and received orders to admt Ms. Weks
to | abor and delivery. Thereafter, at 9:05 p.m, Ms. Weks was
noved by wheelchair fromtriage to | abor and delivery room 403,
where she was admitted at 9:10 p.m According to Ms. Charles'
adm ssi on not e:

client admtted to LR 403 in early |abor

Plain]/S[cale] 6/10-Client crying-
unpooperative. Requesting sonething for
pain . :

20. According to the nedical records, by 9:15 p.m, the
time at which the activities were docunented, Ms. Weks was in

her bed, positioned on her right side, and an external fetal

nonitor and bl ood pressure nonitor were attached. At the tine,

15



assessnent reveal ed an el evated bl ood pressure (173/103); a
fetal heart rate baseline of 120 to 130 beats per mnute, wth
decreased long-termvariability; the cervix at 2 centineters
dilation, effacenment at 70 percent, and the fetus at station -1,
nmoderate uterine contractions, at a frequency of 1 to 2 m nutes,
with a duration of 30 to 40 seconds; and a pain severity |evel
of 7-8/10. Also noted, an |V had been started, |abs drawn, and
Ms. Weks had been asked to sign a nunber of docunents,

i ncl udi ng an acknow edgnent of receipt of NI CA notice.® The
acknow edgenent form provi ded, as foll ows:

FLORI DA Bl RTH RELATED NEUROLOGQ CAL | NJURY
COMPENSATI ON PLAN ACKNOALEDGVENT OF PATI ENT
RECEI PT OF NOTI CE

| have been advised that Ol ando Regi onal
Heal t hcare System Inc. and its resident
physicians are participating nenbers in the
Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan. This Plan provides that
certain limted conpensation is available in
the event certain birth-rel ated neurol ogi ca
injuries may occur during |abor, delivery or
post -delivery resuscitation, irrespective of
fault. For specifics on the Plan, |
understand | can contact the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation
Association (NICA), Post Ofice Box 14567,
Tal | ahassee, Florida 32317-4567; (904) 488-
8191/ 1 (800) 398-2129. | further

acknow edge | have received from Ol ando
Regi onal Heal thcare System Inc., a copy of
the form brochure regarding the Plan. The
form brochure is prepared and furni shed by

16



the Florida Birth-Rel ated Neurol ogi cal
I nj ury Conpensation Associ ation.

Dated this day of , 2002.

Si gnature

Nanme of Pati ent

Soci al Security No.

Wt ness:

Dat e:

Ms. Weeks concedes she signed the acknow edgnent form
However, she denies she received the N CA brochure.

21. Subsequently, at 9:20 p.m, Ms. Weks was given
Stadal (for pain) and nagnesi um sul fate (for pregnancy-induced
hi gh bl ood pressure), and at 9:30 p.m, the records note a fetal
heart rate baseline of 120 to 130 beats per mnute, with
decreased long-termvariability, and contractions of noderate
intensity, at a frequency of 1 to 2 mnutes, with a duration of
30 to 40 seconds. Thereafter, there is a gap in docunentation
until 10:00 p.m, when fetal heart rate is noted in the 90 to
100 beat per mnute range, Ms. Weks is given oxygen and a
position change, and Dr. Quinsey is called and updated. Shortly
thereafter, at 10:05 p.m, anesthesiology was alerted to a

possi bl e cesarean section, and at 10:20 p.m, M. Charles

17



attenpted to place a fetal scalp electrode and Ms. Weks
menbr anes ruptured.

22. By 10:25 p.m, Dr. Quinsey had arrived at the
hospital, and was noted at bedside. At the tine, Dr. Quinsey
observed Ms. Weks was having constant abdomi nal pain, with a
t ense abdonen, consistent with placental abruption, and an
energent cesarean section was indicated. Under the
circunstances, it was Dr. Quinsey's opinion, which was credible
and uncontroverted, that inadequate tine remained to safely
transfer Ms. Weks to another hospital prior to delivery, and
any transfer may have posed a threat to the health and safety of
Ms. Weeks or her fetus.

23. Gven Ms. Weks' presentation, a stat cesarean
section was called, and Ms. Weks was noved to the operating
room where she was admtted at 10:40 p.m According to the
records, surgery started at 10:57 p.m, and David was delivered
at 11:00 p.m, with an Apgar score of 1 and O, at one and five
m nutes respectively.?®

Resol ution of the notice issue with
regard to the participating physician

24, Wth regard to Dr. Quinsey, the participating
physi ci an who provi ded obstetrical services at David' s birth,
t he proof denonstrates that, although it was practicable to do

so during her prenatal care at AWHS, Ms. Weks was not given

18



notice.® However, since Ms. Weks had an "energency nedica
condition," as defined by Section 395.002(9)(b), Florida
Statutes, when Dr. Quinsey provided obstetrical services to her
on Novenber 3, 2002, he was exenpt fromthe pre-delivery notice
requi renment, notwithstanding it may have been practicable for
himto have provided Ms. Weks notice during her prenatal care

at AWHS. 8§ 766.316, Fla. Stat.; Ol ando Regi onal Healthcare

System Inc. v. Al exander, 909 So. 2d 582, 586 (Fla. 5th DCA

2005) ("We hold that the statute contains two distinct

exenptions, each of which independently provides an exception to
the pre-delivery notice requirenment. As such, [the hospital]
was excused from providing notice to [the patient] when she
arrived at the [hospital] under enmergency nedi cal conditions,
and her previous visits to the hospital during her pregnancy did
not negate this clear statutory exenption."). Consequently,
with regard to the participating physician, the notice

provi sions of the Plan were satisfied.

Resol uti on of the notice issue
wWth regard to the hospital

25. Wth regard to the hospital, it was the hospital's
policy to provide the patient wwth a copy of the N CA brochure,
together with an acknow edgnment form for the patient to sign
acknow edgi ng recei pt of the brochure, foll ow ng adm ssion to

| abor and delivery. Here, there is no dispute that Ms. Weks
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si gned the acknow edgnment format or about 9:15 p.m, follow ng
her admission to |abor and delivery.' Wat is disputed, is

whet her Ms. Weks was given a NI CA brochure. Petitioner also
contends that the brochure, if given, was not provided a
reasonable tine prior to delivery to allow for the exercise of
an infornmed choice of providers. As to this contention,
Petitioner notes that the hospital had an opportunity to provide
meani ngful notice during two prior adm ssions, as well as during
Ms. Weeks' preregistration, but failed to do so, and that "[a]t
the tinme [] the NI CA brochure was all egedly given to

Bet hany Weeks [on Novenber 3, 2002] she was expected to read it
whil e she was having contractions, in pain, receiving | actate
ringers, and while | abs were being drawn,” a | ess than opportune
time. (Petitioner's Proposal Final Oder, paragraph 26.)

Stated ot herw se, Petitioner contends that, if she was given the
brochure on Novenber 3, 2002, it was not efficacious notice.

26. However, the hospital, like the participating
physi ci an who delivered obstetrical services at David's birth,
was exenpt fromthe pre-delivery notice requirenment, since when
Ms. Weeks presented to South Sem nol e Hospital at or about 8:15
a. m, Novenber 3, 2002, she had an "energency nedi cal condition"
("evidence of the onset and persistence of uterine
contractions”), as defined by Section 395.002(9)(b), Florida

Statutes, and notwithstanding it may have been practicable for
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the hospital to have provided Ms. Weks' notice during her
previous visits to the hospital. § 766.316, Fla. Stat.; Ol ando

Regi onal Heal t hcare Systens, Inc. v. Al exander, supra.

Consequently, it is unnecessary to address whether Ms. Weks
was given a N CA brochure or whether, if given, the notice was
effi caci ous.

CONCLUSI ONS OF LAW

Juri sdiction

27. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

Conpensabi lity and award

28. In resolving whether a claimis covered by the Plan,
the adm nistrative | aw judge nust nmake the foll ow ng
determ nati on based upon the avail abl e evi dence:

(a) Wiether the injury clainmed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
sati sfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2) .

(b) Whether obstetrical services were

delivered by a participating physician in
the course of |abor, delivery, or
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resuscitation in the inmedi ate postdelivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospital

supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm nistrative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at the birth." 8§ 766.31(1), Fla. Stat.

29. "Birth-related neurological injury" is defined by
Section 766.302(2), Florida Statutes, to nean:

injury to the brain or spinal cord of
a live infant weighing at |east 2,500 grans
for a single gestation or, in the case of a
nmul ti ple gestation, a live infant wei ghing
at | east 2,000 grans at birth caused by
oxygen deprivation or nmechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

30. In this case, it has been established that the
physi ci an who provi ded obstetrical services at David's birth was
a "participating physician," and that David suffered a "birth-
rel ated neurol ogical injury.” Consequently, David qualifies for

coverage under the Plan, and Petitioner is entitled to an award
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of conpensation. 88 766.309 and 766.31, Fla. Stat. Here, the
parties have stipulated to such award, as set forth in paragraph
6 of the Findings of Fact.
Noti ce

31. Wiile the claimqualifies for coverage, Petitioner has
sought the opportunity to avoid a claimof Plan imunity in a
civil action, by requesting a finding that the notice provisions
of the Plan were not satisfied by the hospital or the
participating physician. As the proponent of the imunity
claim the burden rested on the healthcare providers to
denonstrate, nore likely than not, that the notice provision of

the Plan were satisfied. See Tabb v. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ation, 880 So. 2d 1253,

1260 (Fla. 1st DCA 2004)("The ALJ . . . properly found that
‘[a]s the proponent of the issue, the burden rested on the
health care provider to denonstrate, nore |ikely than not, that
the notice provisions of the Plan were satisfied.'"); Galen of

Florida, Inc. v. Braniff, 696 So. 2d 308, 311 (Fla. 1997)("[T] he

assertion of NICA exclusivity is an affirmative defense."); id.
at 309 ("[A]s a condition precedent to invoking the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan as a
patient's exclusive renedy, health care providers nust, when
practicable, give their obstetrical patients notice of their

participation in the plan a reasonable tinme prior to delivery.")
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32. Here, for reasons appearing in the Findings of Fact,
t he proof denonstrated that Ms. Weks had an "energency nedi cal
condition" on presentation to, and during her Novenber 3, 2002,
adm ssion at South Sem nole Hospital. Consequently, the
hospital and the participating physician who provided
obstetrical services at David's birth were exenpt fromthe pre-

delivery notice requirenent of the Plan. Ol ando Regi onal

Heal t hcare Systenms, Inc. v. Al exander, supra

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Bet hany Weeks, as Personal Representative of the Estate of
Davi d Weks, a deceased m nor, be and the sanme is hereby
approved.

It is FURTHER ORDERED t hat the hospital and the
participating physician conplied with the notice provisions of
t he Pl an.

It is FURTHER ORDERED that the follow ng benefits are
awar ded:

1. Since no nonies are owi ng for past expenses, no award
is made for expenses previously incurred. 8§ 766.31(1)(a), Fla.

St at .
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2. Bethany Weks and M chael Woeks, as the parents of
Davi d, are awarded $100, 000.00, to be paid in lunp sum
§ 766.31(1)((b)1, Fla. Stat.

3. Bethany Weks, as the Personal Representative of the
Estate of David Weks, a deceased mnor, is awarded a death
benefit of $10,000.00. § 766.31(1)(b)2, Fla. Stat.

4. Bethany Weks, as the Personal Representative of the
Estate of David Weks, a deceased minor, is awarded $4, 115. 00
for attorney's fees and other expenses incurred in connection
with the filing of the claim § 766.31(1)(c), Fla. Stat.

It is FURTHER ORDERED t hat pursuant to Section 766.312,
Florida Statutes, jurisdiction is reserved to resolve any
di sputes, should they arise, regarding the parties' conpliance
with the ternms of this Final Order.

DONE AND ORDERED t his 25th day of October, 2005, in

Tal | ahassee, Leon County, Florida.

S s i il

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Clerk of the
Division of Adm nistrative Hearings
this 25th day of October, 2005.

ENDNOTES

1/ Bonnie Madec was incorrectly identified in the transcri pt
as Bonnie Mallott.

2/ At hearing, Petitioner's objections to portions of ORHS
Exhibit 1 (the deposition of Bethany Weks) and ORHS Exhibit 3
(the deposition of Diana Dietrick) were taken under advi senent.
Upon consi deration, Petitioner's objections are overrul ed.

3/ OLleary v. Florida Birth-Rel ated Neurol ogical |njury
Conpensati on Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA
2000) ("Al'l questions of conpensability, including those which
ari se regardi ng the adequacy of notice, are properly decided in
the adm nistrative forum") Accord University of Mam v. MA. ,
793 So. 2d 999 (Fla. 3d DCA 2001); Tabb v. Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensati on Associ ati on, 880 So. 2d 1253
(Fla. 1st DCA 2004). See also Gugelnmin v. Division of

Adm ni strative Hearings, 815 So. 2d 764 (Fla. 4th DCA 2002);
Behan v. Florida Birth-Rel ated Neurol ogi cal Conpensati on

Associ ation, 664 So. 2d 1173 (Fla. 4th DCA 1995). But see All
Children's Hospital, Inc. v. Departnent of Adnmi nistrative
Hearings, 863 So. 2d 450 (Fla. 2d DCA 2004) (certifying
conflict); Florida Health Sciences Center, Inc. v. Dvision of
Admi ni strative Hearings, 871 So. 2d 1062 (Fla. 2d DCA

2004) (sane); Florida Birth-Related Neurol ogical Injury
Conpensati on Association v. Ferguson, 869 So. 2d 686 (Fla. 2d
DCA 2004) (sane); and, Bayfront Medical Center, Inc. v. Florida
Bi rt h-Rel at ed Neurol ogi cal |Injury Conpensati on Associ ati on, 893
So. 2d 636 (Fla. 2d DCA 2005).

4/ The first stage of "labor"™ is commonly understood to
"begin[] with the onset of regular uterine contractions."”
Dorland's Illustrated Medical Dictionary, Twenty-eighth Edition
(1994). "Regular," is comonly understood to nean "[o0]ccurring
at fixed intervals, periodic.” The American Heritage Dictionary
of the English Language, New College Edition (1979). Simlarly,
"persistent” is comopnly understood to nean "[i]nsistently
repetitive or continuous." |d.

5/ In resolving that the records were nost likely delivered at
her first visit, it is noted that the AWHS Ant epartum Record of
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Sept enber 16, 2002, under initial physical exam adopts
information fromthe "H ealth] Dl epartnent] P[hysical] E xam
Form "™ and includes entries for various |lab work and testing
that was done by the Sem nole County Heal th Departnent.

6/ The Notice to Qur Cbstetric Patients provided:
NOTI CE TO OUR OBSTETRI C PATI ENTS

| have been furnished information by
Advanced Wnen's Heal th Specialists prepared
by the Florida Birth Rel ated Neurol ogi cal

I njury Conpensation Associ ation, and have
been advised that Edward S. Guindi, MD.,
Jon F. Sweet, MD., David L. Goss, MD.,
John V. Parker, MD., Christopher K

Qui nsey, MD., Carolyn M Staub, M\, CN\M
Lesann Dwer, MSN, CNM Ca' Sha Archer -

Kni ght, M5, CNM are participating

physi cians/mdw fe in that program wherein
certain limted conpensation is available in
the event certain neurological injury may
occur during | abor, delivery or
resuscitation. For specifics on the
program | understand | can contact the
Florida Birth Rel ated Neurol ogical Injury
Conpensati on Association (N CA), 1435 East
Pi ednont Drive, Suite 101, Tall ahassee,
Florida 32312, (904) 488-8191. | further
acknowl edge that | have received a copy of
t he brochure by NI CA

Dated this day of , 20

Si gnat ure

Name of Pati ent

Soci al Security Nunber

Attest:

Nur se or Physi cian

Dat e:

(Doctors' Exhibit 2.)
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7/  There was no suggestion nade or proof offered that

Ms. Weeks was provided notice at any other time during her
prenatal care at AWHS, although it was clearly practicable to do
so, that the physicians associated with AWHS (i ncluding Doctors
Qui nsey, Goss, and Parker) were participants in the Plan.

8/ The hospital's policy was to provide N CA notice only when
the patient was admtted for delivery. Therefore, notice was
not routinely given when patients presented to triage or when
they were admtted for antepartum care. Consequently,

Ms. Weks was not given notice when she was adm tted

Oct ober 15, 2002, to Cctober 19, 2002, and Cctober 25, 2002, to
Cct ober 27, 2002, for antepartumcare, or in Cctober 2002, when
she preregistered at South Sem nol e Hospital, although it was
clearly practicable for the hospital to have done so.

9/ The Apgar scores assigned to David are a nunerical
expression of the condition of a newborn infant and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, reflex irritability, nuscle tone, and color, wth each
category being assigned a score ranging fromthe | owest score of
0 through a maxi mum score of 2. As noted, at one m nute,
David's Apgar score totaled 1, with heart rate being graded at

1, and respiratory effort, reflex irritability, nuscle tone, and
col or being graded at 0. By five mnutes, David' s heart rate
was |ikew se graded at O.

10/ Dr. Quinsey argued that since he did not ever see

Ms. Weeks prior to her adm ssion of Novenber 3, 2002, or
provi de her prenatal care at AWHS, it was not practicable for
hi mto have provided notice. G ven the proof, including the
evi dence presented regardi ng AWHS s routine practice, such
contention is rejected as unpersuasive.

11/ Diana D etrick, Ms. Weks' nother, was present at the
time, and signed as a witness. Ms. D etrick also printed

Ms. Weks' nane on the "Nane of Patient” |ine and entered

Ms. Weks' Social Security Nunmber. Ms. Charles also signed as
a wtness and dated the form"11-3-02" and entered the tine
"2115," on the Date |ine.
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COPI ES FURNI SHED
(By certified mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7099 3400 0010 4399

Wendel | B. Hayes, Esquire

George W Tate, IIl, Esquire

Broad & Casse

390 North Orange Avenue, Suite 1100

Ol ando, Florida 32801

(Certified Mail No. 7099 3400 0010 4399

Ruth C. Gsborne, Esquire

Thomas E. Dukes, I11, Esquire

McEwan, Martinez & Dukes, P.A.

Post O fice Box 753

Ol ando, Florida 32802-0753

(Certified Mail No. 7099 3400 0010 4399

Janmes J. Evangelista, Esquire

Fowl er, White, Boggs & Banker

501 East Kennedy Boul evard, Suite 1600
Tanpa, Florida 33601-1438

(Certified Mail No. 7099 3400 0010 4399

David J. Wiite, Esquire

Searcy, Denney, Scarola, Barnhart &
Shi pl ey, P.A

2139 Pal m Beach Lakes Boul evard

West Pal m Beach, Florida 33401

(Certified Mail No. 7099 3400 0010 4399

Henry W Jewett, |1, Esquire

Jennings L. Hurt, I1l, Esquire

Ri ssman, Weisberg, Barrett, Hurt,
Donahue & MclLain, P.A

201 East Pine Street, 15th Fl oor

Ol ando, Florida 32801

(Certified Mail No. 7099 3400 0010 4399
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Charl ene W I I oughby, D rector

Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Wy, Bin G 75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7099 3400 0010 4399 5483)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are comrenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical |Injury
Conpensation Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ened.
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